Ms. Cheryl A. Falvey

General Counsel

Office of the General Counsel

U.S. Consumer Product Safety Commission

4330 East-West Highway

Bethesda, Maryland   20814


Re:  Opposition to September 12, 2008 Opinion Regarding Retroactive Effect of CPSIA
Dear Ms. Falvey,

I am writing to express my strong objections to the Advisory Opinion of the Office of the General Counsel of the CPSC dated September 12, 2008 (“Falvey Opinion”) in which you hold that the new safety standards of the Consumer Product Safety Improvement Act (“CPSIA”) apply retroactively to existing inventory.  We do not believe the law calls for retroactive application of the new safety standards and demand your immediate revocation of the Falvey Opinion.

Our company is in the business of reselling children’s products to consumers and to schools. We have an exemplary safety record, and only do business with suppliers who share our concern for the safety of children.  Unfortunately these days, we not only have to endure the uncertainty of declining revenues and profits from a weakening economy but also the constant attack of activists seeking to give our industry a bad name. The Falvey Opinion now extends the “safety taint” to our existing inventory, which threatens to create a financial disaster for our business and for our employees, suppliers and customers. While we know our existing inventory is safe and appropriate to sell, we do not know if it will be financeable after February 10, the effective date of the Falvey Opinion.  We acquired or produced this inventory in full compliance with law. The retroactive effect of the CPSIA was never debated publicly nor disclosed to the nation’s business community for debate. The injustice of the Falvey Opinion raises significant issues of due process and the true intent of the CPSIA. 

The CPSIA presents very troubling issues for all businesses in our industry.  While well-intentioned, the CPSIA went too far in correcting gaps in safety, turning a reasonable concern over safety procedures into a fear of everything.  The wide array of children’s products regulated by the CPSIA means that the vast sums expended to test for total lead and phthalates threatens to wipe out many of our industry’s leading companies. The indiscriminate requirement to provide lot traceability on all children’s products is an unjustifiable waste of our nation’s limited supply of business capital.  Even the new total lead standards (applicable to children up to 12 years of age) are overreaching, going well beyond the necessary – protecting children who mouth children’s products.  No child over three years of age mouths a lamp or tennis ball or the soles of their shoes.  Protecting the public against imaginary harms wastes big bucks – money that just isn’t there, even in good times. We are in favor of better safety standards but do not feel they should be designed to threaten the viability of our industry.  These terrible burdens need to be relaxed to make it possible to conduct a safe, appropriate and healthy business supplying children’s products.
It could not have been Congress’ intent to destroy all businesses associated with children’s products.  In an already struggling economy, none of us can bear the cost and consequences of the forced sale or write-off of existing inventory.  Businesses need time to adjust to the new standards and cannot absorb a hit to the balance sheet from a sudden loss of inventory.  I urge you to think in practical terms and to revoke the Falvey Opinion.

Thank you for considering my views on this urgent matter.

Sincerely,
